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CRIMINAL CODE AMENDMENT (INFRINGEMENT NOTICES) BILL 2010 

Second Reading 
Resumed from 10 November 2010. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [8.47 pm]: I rise to say a 
few brief words on the Criminal Code Amendment (Infringement Notices) Bill 2010.  

The opposition will support this bill, although we have some questions that we will ask as we go through the bill. 
This legislation introduces a new scheme of arrangements whereby infringement notices can be issued for some 
Criminal Code offences that are considered to be of a low level or minor in nature. I note that the second reading 
speech included examples of the types of offences for which an infringement notice can currently be issued, such 
as the ones that we are commonly used to—or at least some government ministers are used to at the moment—
such as speeding fines and thing like that.  

It appears from the second reading speech that the types of infringement notices, or on-the-spot fines, that will be 
issued under this legislation are quite narrow. The second reading speech gives two examples of the types of 
low-level offences that these infringement notices will be issued for—for example, disorderly behaviour in 
public or stealing, but only in cases in which the value of goods is less than $500—but I do not know whether 
they are just two examples of many, or they are the only two areas for which these notices will be issued; I could 
not find that level of detail within the bill. I wonder whether the minister will provide some further explanation 
of the other types of low-level breaches, if the minister likes, of the Criminal Code. I read the second reading 
speech and compared the offences listed with those given by the minister in a press statement on 8 September 
2010, in which he talked about these on-the-spot fines and gave the example of disorderly behaviour in public, 
which, he said, included things such as using offensive, insulting or threatening language, or urinating. I thought 
back to legislation we dealt with at the very end of 2010, the Prohibited Behaviour Orders Bill 2010. There was a 
long list of matters that would be dealt in a different way under that legislation. In respect of the examples given 
by the minister in his press release, at what point does the capacity to issue infringement notices for something 
like disorderly behaviour stop and a PBO instead kick in? Under this legislation, it is left to the discretion of the 
police involved in a given matter to decide whether to issue a notice or take other action. The opposition 
supports the idea of giving people a warning or a fine rather than taking them through the court system. As we 
have already discussed, receiving a warning or a fine may be enough of a deterrent for some people to stop them 
from engaging in certain behaviours. When I read that press release, I wondered at what point infringement 
notices stopped and PBOs kicked in. 

Criminal penalty infringement notices, or CPINs, as they are known, are to be issued only to people over the age 
of 17 years. I would like to know why that age was chosen; over the past two years we have dealt with a range of 
legislation, particularly from the Minister for Police, in which the applicable age for young people seems to vary. 
Since I have been in this place, the question of when a young person becomes an adult has become a bugbear for 
me; it seems to vary, depending on what we are talking about. I would like the minister to explain to us why the 
age at which this legislation applies is 17 rather than 18. 

There was reference made in both the second reading speech and the minister’s press release to the person 
having his or her identity confirmed. If a 17-year-old young woman or young man uses offensive language or 
engages in offensive behaviour, how are they to be identified for the purposes of issuing a notice if they do not 
have a driver’s licence or an identity card? I use the example of my eldest daughter, who is 19 years old and a 
very lovely girl. She does not have a driver’s licence because she has not had the inclination to have driving 
lessons. Therefore, she does not have that form of identification. She does not even have an identity card. The 
only form of identification she has is a student card from her university, and I do not know whether that even has 
photo identification. The only other form of identification she has is her passport, which she obviously does not 
cart around with her on a daily basis. There will be some circumstances in which it may be difficult for the 
police to be able to identify individuals. I do not know whether that has to happen before the police make the 
decision to issue an on-the-spot fine or take other action, depending on the severity of the activity that the person 
is engaged in. 

I understand, having looked at some of the debate in the other place, that this legislation is partly based on New 
South Wales legislation—not necessarily current legislation, but past legislation—and that there are a range of 
other concerns about that particular legislation, which I will not go through now. I am not sure whether the level 
of the fine is listed in the second reading speech, so the minister might tell me the actual amount of the fine. 
Although it may act as a deterrent to give people an on-the-spot fine, sometimes it will just complicate the 
matter, particularly when we are dealing with young people, people of low income or, in some cases, Indigenous 
people who may not have a high or regular income. What happens if they cannot afford to pay the on-the-spot 
fine? What happens if they receive a number of on-the-spot fines? It may just exacerbate problems for those 
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individuals if they are burdened with a range of monetary penalties, low as they might be. I would like some 
information on how the government will deal with that. 

There is no capacity in this bill for the government to conduct a review. We dealt with a similar matter in the 
Police Amendment Bill earlier today, and the government agreed to insert a review provision. Given that this is 
such a new arrangement and is quite different from past practice, I would have thought that the police and the 
government would, after a time, want to look at whether the legislation had had an impact and whether issuing 
on-the-spot fines for low-level breaches of the Criminal Code would be a positive or negative thing. If we go 
into Committee of the Whole House, the opposition might move a similar amendment for a review of this bill so 
that the government can ascertain, after a time, whether the legislation has been effective. That would be a very 
useful tool for assisting the government in making future decisions about expanding the range of opportunities 
for on-the-spot fines and how it goes about managing the implementation of this legislation. 

I said at the beginning that I would make some fairly brief comments. The application of this set of arrangements 
is probably commonsense; I imagine it will make the lives of police on the street a lot easier, particularly given 
that they will have the discretion to issue these notices. I imagine that it will save them a lot of paperwork, which 
will ultimately free them up to have a greater presence on the streets, and I think that is something we all want to 
see. The opposition believes that this is an interesting and positive change, but we would like the government to 
provide information about the range of activities that the legislation will encompass, rather than just what is 
listed in the second reading speech. If the minister is not going to insert those types of breaches into the 
legislation, will regulations be drafted to set out the types of offences that will be picked up, or will there simply 
be guidelines issued to police? I imagine that the police officer out on the beat will need to be advised of the 
types of offences that they can issue these criminal penalty infringement notices for. I look forward to the 
minister’s response on that issue. 

I hope that the minister can provide a response to those questions. I am also interested in whether the 
government will agree on this occasion to insert a review provision similar to the one we inserted into the bill we 
debated earlier today. 

Hon Peter Collier: The second reading speech refers to an evaluation after 12 months. 

Hon KATE DOUST: But there is nothing in the bill. I think it would be better to have those words in the 
legislation so that it is very clear to everyone that that will occur, rather than leaving it to be outlined in the 
second reading speech. I am not sure that everyone would look to the second reading speech to initiate a review. 
I do not know whether the minister needs to seek advice from the police minister about inserting a formal review 
provision. In terms of accountability and the measurement of the effectiveness of the legislation, it would be a 
positive thing for the government to put a review provision in the legislation in black and white. With those few 
words, we support the bill. 

HON GIZ WATSON (North Metropolitan) [9.01 pm]: We are dealing with the Criminal Code Amendment 
(Infringement Notices) Bill 2010. This bill extends the availability of the infringement notices process to lower 
level offences under the Criminal Code. This is to be called a criminal penalty infringement notice, or CPIN. 
This bill will do this by inserting into the Criminal Code proposed sections 720, 721 and 722. Proposed section 
720 provides a definition. Proposed section 721 creates a process for regulations to be made that allow the 
existing infringement notices process to extend to infringement notices issued by the police for Criminal Code 
offences. Proposed section 722 makes part 7 and section 67 of the Criminal Investigation (Identifying People) 
Act 2002 applicable. This means that people who receive an infringement notice, such as people charged with an 
offence, can be requested to have their identifying particulars taken; that is, prints, photographs, measurements, 
DNA et cetera. Non-consent or withdrawal of consent allows the officer to order the person to undergo the 
procedure, which, if disobeyed, can result in arrest and the procedure being done against the person’s will. 
Section 67 provides for the material to go on the forensic database, which material must be destroyed if the 
charge is finalised without a finding of guilt and/or a request for destruction is made under section 69 on behalf 
of the subject, unless the suspect is found not mentally fit to stand trial or is found not guilty because of 
unsoundness of mind. The bill adds to this provision that a person’s identifying information must be destroyed if 
the person pays the prescribed penalty and if he or she, or a person on his or her behalf, requests destruction. 

The bill does not contain a sunset clause or a review clause or require the keeping of any particular records. 
However, the second reading speech states that the scheme will be monitored and evaluated after the first 12 
months to examine the impact on resources, case length and flow, vulnerable defendants and sentencing 
outcomes for those matters that are dealt with in the court. The debate in the other place provided some further 
information that the review will be conducted by the WA Police and that the police annual report will contain 
relevant statistics. 
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By way of background to this bill, in Western Australia infringement notices are used for things such as parking 
offences, minor traffic offences, fare evasion and littering. New South Wales has set an Australian precedent for 
the use of infringement notices to deal with criminal offences. It is worth noting that the acronym in New South 
Wales is CIN, or criminal infringement notice, not a criminal penalty infringement notice as we are looking at 
adopting under this bill. In September 2002, New South Wales conducted a 12-month trial period across 12 
regions, after which the New South Wales Ombudsman did a review and published a report of his findings in 
2005. In summary, the scheme was considered successful but there were some concerns. Certain matters were 
identified for improvement, and the scheme as a whole was recommended for ongoing close scrutiny. Following 
the review by the New South Wales Ombudsman, the scheme was expanded to cover the state, commencing on 
1 November 2007. However, the legislation that enabled the statewide scheme required the Ombudsman to carry 
out a further review to assess the impact of the scheme on Aboriginal and Torres Strait Islander communities.  

In August 2009 the New South Wales Ombudsman issued a further report. In summary, that review found that, 
although Aboriginal people made up just over two per cent of the New South Wales population, they received 
7.4 per cent of all the CINs issued and were less likely to request a review or elect to have the matter heard in 
court, and nine out of every 10 Aboriginal people issued with a CIN failed to pay within the time allowed, 
resulting in much higher numbers of these recipients becoming entrenched in the fines enforcement system. 
During the review, the New South Wales Parliament made changes to fines legislation aimed at reducing the 
negative impacts of the fines system on marginalised sections of the community. In his report, the Ombudsman 
said that he considered that the police and the fines enforcement agency should take steps to make the 
infringement process consistent with these reforms and also with other government policies aimed at addressing 
the overrepresentation of Aboriginal people in the criminal justice system.  

In New South Wales the Greens supported the 2007 legislation insofar as it enabled a criminal record to be 
avoided for ill-considered minor criminal offences, but they raised three concerns. Firstly, the main people who 
would get the infringement notices would be those without the means to pay a fine and would then get caught up 
in the fines enforcement process, and I think that has been borne out. Secondly, one of the Ombudsman’s 
findings in the 2005 report was that the police were in some cases using the infringement notices 
inappropriately—that is, infringement notices were issued for some quite violent assaults when the charge 
process may have been more appropriate—and also that infringement notices were found to have been issued in 
many cases for offensive language when a court may not have convicted the suspect. Thirdly, there was the 
availability of the process for the offence of obstruction of traffic in the context of legitimate public expressions 
of dissent—for example, political rallies. 

In the other place, the bill was supported by the opposition, but with some qualms based on the fact that the bill 
does not incorporate provisions to address the pitfalls that occurred in New South Wales, which are therefore 
also likely to occur here. These qualms were magnified by the absence from the bill of any sunset or review 
clause or provisions requiring particular records to be kept and tabled in Parliament. The opposition in the other 
place therefore sought amendments to require annual statistics to be tabled in Parliament and for a review after 
three years. The government’s response in the other place was that the police had learned from the New South 
Wales experience and would ensure that the same problems do not arise in Western Australia. They will be 
rigorously trained in the proper use of their discretion under this bill and operational guidelines in this regard 
will be developed. There will be a phased-in rollout of the scheme. There will be ongoing evaluation and data 
monitoring, and the usual quality assurance, adjudication and complaint investigations will apply. There were 
some other arguments that the amendments were unnecessary. I am sure that, rather than pre-empt the debate in 
this place, we will have this debate in more detail at the committee stage. I note that the opposition amendments 
failed in the other place. 

In his 2005 report, the New South Wales Ombudsman basically considered the scheme to be a success and 
recommended that it be extended statewide. The New South Wales experience suggests that police and court 
resources will indeed be saved. Flowing on from this, it seems likely that Legal Aid WA resources will also be 
saved, so I guess those are reasons for supporting this bill. For offenders who pay the infringement notices, time 
and legal costs will be saved by not having to go to court, and there will be no criminal record, as payment of an 
infringement notice is not taken as an admission of guilt for the purpose of criminal or civil proceedings. 
Section 16 of the Criminal Procedure Act 2004 is incorporated into the bill by proposed section 721(1) of the 
Criminal Code. 

Which offences can be covered? This process can apply to Criminal Code offences only, not any offence. That is 
what is covered in proposed section 721(2). Criminal Code offences that can be prescribed for inclusion in this 
process include offences that attract a penalty of imprisonment. The bill allows regulations to exclude classes of 
people or circumstances from process; namely, proposed sections 721(3)(b) and (c). In the New South Wales 
trials, such exclusions included domestic violence cases, industrial disputes, protests and demonstrations, and 
cases involving under-18s. The government has indicated that in WA under-18s will be excluded. The minister 
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said in the other place that this is because other laws in place prohibit it, but he was not able to provide any 
details. The Youth Legal Service queried why under-18s have been excluded. I would ask for a clarification 
about which law prohibits application to under-18s and why amendment to those laws was considered 
inappropriate. 

Recommendation 14 of the 2005 report of the NSW Ombudsman provided guidance on the sort of offences that 
are suitable for process. The second reading speech says the government intends to seek to cover the offences of 
disorderly behaviour in public and stealing, where the value of the goods is to be less than $500. The second 
reading speech in the other place indicated a further offence to be included; that is, a trespasser refusing to give 
his name and address or giving a false name and address.  

When regulations are made, the disallowance process permits some parliamentary oversight of offences covered 
and the people or circumstances that are excluded. We will wait with interest to see what the regulations actually 
express. The issuing of infringement notices by police is discretionary. Officers will still be able to exercise their 
discretion to choose to caution, summons or arrest instead of issuing a CPIN. An infringement notice can be 
withdrawn under section 15 of the Criminal Procedures Act via proposed section 721. 

Section 16 of the Criminal Procedures Act 2004 provides that infringement notices attract a modified penalty. It 
is set by regulations, must be money and must not exceed 20 per cent of the statutory penalty for the offence—
section 5 of the Criminal Procedures Act—which if paid within the set period prevents legal proceedings and 
sentencing in relation to the offence and is not regarded as an admission for any civil or criminal proceedings. 
The Youth Legal Service queried whether the modified penalty will be a fixed amount or a maximum amount 
with discretion to impose the penalty up to that maximum. If the former, the Youth Legal Service is concerned 
that the penalty may be higher than a court would impose. If the latter, the Youth Legal Services asks: at whose 
discretion would it be to choose the penalty up to the prescribed maximum? Would it be at the discretion of the 
police officer? Perhaps the minister could answer that when we get to that stage of this debate.  

An offender who disputes the charge and wants to have the matter dealt with in a court can elect to do so within 
28 days. The notice must state that. That is under section 9 of the Criminal Procedure Act 2004.  

Section 9 of the Criminal Procedure Act requires infringement notices to contain certain information, including 
the modified penalty, the right to elect to have the case heard by a court and how to exercise that right, any 
action that may be taken under the Fines, Penalties And Infringement Notices Enforcement Act; and any other 
information prescribed by regulations.  

Under proposed section 722(b), alleged offenders will also have the right to have any identifying information 
that has been taken from them—for example, prints, photos, measurements, DNA—destroyed, provided that 
they meet certain criteria and that they also request that destruction. My questions are: Why must the request for 
destruction be made? Is it intended that regulations will prescribe that information about this right and how to 
exercise it? Are they going to be contained in the infringement notices? Perhaps, rather than go into this level of 
detail, I might ask those questions when we go into the Committee of the Whole. The minister might be better 
served by his advisers if I ask them again at that point in the committee stage. 

In terms of fines enforcement, the second reading speech confirms that unpaid fines under this process will be 
referred to the Fines Enforcement Registry. One of the major issues identified by the NSW Ombudsman was in 
relation to fines enforcement. His 2009 report indicated that though few people elected to have their case heard 
in court and very few infringement notices were withdrawn, 89 per cent of Aboriginal people issued with 
criminal infringement notices failed to pay on time and were referred to enforcement. Overall, 48 per cent of all 
CINs were referred for enforcement. Almost a third of all CINs and more than two-thirds of the CINs issued to 
Aboriginal people remained unpaid months or years after the offence. The scheme increased the number of 
Aboriginal people caught up in the fines scheme, and in addition the imposition of driving sanctions as a result 
of unpaid fines appears to increase the risk of secondary offending by Aboriginal people. 

If this bill is to successfully reduce the demands on police time and the criminal justice system, the potential 
pitfall that needs to be addressed is the shifting of resources to deal with secondary offences related to the fines 
enforcement process instead of dealing with the primary offence. It is not good enough to say that fines 
enforcements—or indeed Legal Aid budgets or Corrective Services—fall under another minister’s portfolio, 
which apparently was the answer provided in the other place. 

The New South Wales Ombudsman made several recommendations. Recommendation 23 of the report 
recommended there be a process for a person to make representation for a CIN to be withdrawn prior to referral 
of a CIN for enforcement; that there be clear guidelines specifying relevant matters to be considered in reviewing 
the issue of the CIN; and that the clock be stopped to allow these representations to be considered before the 
person must make an election or an enforcement action begins.  
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Recommendation 24 proposed the scheme be monitored to determine whether the fines are not being paid, or 
subsequent enforcement action is being taken as a result of the offender’s relative economic disadvantage, and if 
so, consideration be given to the effectiveness of current options and any alternatives. Recommendations 26 and 
27 state that the arrangements for payment by instalments or for deferral of payment be able to be made at the 
earliest opportunity rather than after being referred for enforcement and without the need for additional fees. 
Recommendation 18 is that the fines enforcement agency consider keeping records about the Aboriginality of 
CIN recipients; that the fines enforcement agency analyse CIN records to identify the characteristics of fine 
defaulters, identify which options benefit those people and improve information and assistance given to those 
particular people. Recommendation 19 suggests that the fines enforcement agency review the use of flexible 
payment options and advise the Attorney General of the outcome so that legislative amendments can be 
considered. Finally, recommendation 20 advises the fines enforcement agency to consider developing ways to 
deal with its data source to identify relevant information relating to the use of its powers to lift driving sanctions. 

What I am saying by bringing to the house’s attention the details of the NSW Ombudsman’s findings is, if we 
are going to go down the same track as the New South Wales Ombudsman, we might as well learn from the 
reviews that have occurred there and try to ensure that we do not go down the same track. I am particularly 
mindful of the overrepresentation of Indigenous people in the justice system. If we are creating a probability that 
more of those people will come into contact with the fines enforcement aspect of this legislation, then I suggest 
we might not be advancing things very much; we might just be shifting the effort somewhere else.  

As already noted, the bill says nothing about evaluation or record-keeping to aid evaluation. The second reading 
speech and the debate in the other place have indicated that certain statistics will be included in the police annual 
report, and after 12 months there will be a review by police, which the minister will table—at least if he does not 
consider the contents to be too sensitive. 

The New South Wales evaluation was carried out by the Ombudsman in 2005 and 2009. It was a broad-ranging 
evaluation that investigated the adequacy of the procedures of all the agencies involved. He considered processes 
relating to a number of things including the identification of the sort of offences to be covered by the process; the 
exercise of discretion at all stages, including the issue of a notice, withdrawal of a notice and enforcement of an 
unpaid notice; the subsequent use of criminal infringement notice history; the destruction of identifying 
information; record keeping at all stages; police training; the information available to alleged offenders, the 
community, information providers and legal advisers; fines enforcement and its impact on vulnerable groups, 
particularly Aboriginal offenders; and, linking the process to other strategies, including fines enforcement and 
strategies aimed at reducing Aboriginal overrepresentation in the criminal justice system. The New South Wales 
Ombudsman’s recommendations also sought ongoing monitoring of particular matters, especially matters 
relating to fines enforcement. One of his final recommendations was that, following appropriate consultation, the 
Attorney General consider establishing a body with ongoing responsibility for monitoring the fair and effective 
use of fines and penalty notices in New South Wales and providing advice on opportunities for continuing 
improvement. 

Record keeping and evaluation by Western Australia Police alone, in our view, is insufficient because such an 
evaluation cannot include evaluation of matters outside police scope, such as the impact of Fines Enforcement 
Registry processes. Data from and evaluation of Fines Enforcement Registry processes is necessary to properly 
assess the success of the scheme, including whether resources saved on the initial matter are being shifted to deal 
with secondary offences arising from loss of licence. Therefore, if we restrict our evaluation to that which could 
be carried out by the WA Police, it will be considerably limited compared with the approach that was taken in 
New South Wales, and it would not be seen by the public to be independent. In New South Wales, the 
Ombudsman recommended a number of improvements to police process. He also reported in 2005 that in almost 
two out of three of the cases he audited in which a criminal infringement notice was issued by police for 
offensive language, the language may not have been considered by a court to be offensive. I respectfully suggest 
that however properly the police might conduct the evaluation, a reasonable member of the public would still 
question whether an evaluation of the scheme conducted by the police would be as frank. For these reasons, I 
would much prefer to see the scheme in WA evaluated by a body which has the scope to consider the scheme in 
its entirety and which will also be seen to be independent of the police and the Fines Enforcement Registry. Such 
a body would be the Western Australian Ombudsman or, for substantive equality matters, the Commissioner for 
Equal Opportunity.  

With those comments we do in principle support the bill, but we want to ensure that the scheme is evaluated 
properly and in its entirety. My initial proposition to ensure that this legislation takes into consideration all those 
matters that have been raised in New South Wales and that the government at least consider putting in place an 
adequate review provision is to move that the bill be referred to the Standing Committee on Legislation. I might 
formally move that motion because the Parliament and this Legislative Council has an excellent committee 
system, which over many years has done some very good work in reviewing important pieces of legislation, 
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particularly legislation that deals with criminal matters and with the sort of issues that this bill raises in putting in 
place a new scheme or extending a scheme that exists for some provisions—as I say, parking infringement 
notices et cetera—into a much broader context. I am well aware that the Standing Committee on Legislation 
currently does not have any bills referred to it and I am sure that its members are very keen to apply their 
expertise and consideration to this bill. It would not need to be a lengthy inquiry but it would allow the 
Parliament to have the benefit of hearing from a number of the stakeholders whom I spoke to about this bill—for 
example, the Youth Legal Service, the Aboriginal Legal Service, the Criminal Lawyers’ Association et cetera—
and to consider whether it is appropriate to insert a provision for a review by the Ombudsman. It is my 
proposition that that would be the appropriate model, as was included in the New South Wales example that we 
are following. I am just getting my head around the formal words I need to say to move that the bill — 

Hon Norman Moore: You should know the words by now. 

Hon GIZ WATSON: I know I should know; I am a bit tired and I apologise. 

Hon Norman Moore: That the bill be discharged and — 

Hon GIZ WATSON: That is correct; that is the bit I was looking for!  

Hon Norman Moore: Or words to that effect. 

Hon GIZ WATSON: Or words to that effect! That the bill be discharged from the notice paper and referred to 
the Standing Committee on Legislation to report back very soon—no, to report back — 

Hon Sally Talbot: Thursday or Friday. 

Hon GIZ WATSON: No, I was thinking a bit later than that! Let us say to report back by 1 June. I do not know, 
but that sounds pretty good. 

Hon Liz Behjat: What about 30 June? 

Hon GIZ WATSON: No, I want to do it before the house rises for the break so that we can actually deal with it. 

The DEPUTY PRESIDENT (Hon Michael Mischin): The member needs to put that in writing. 

Hon GIZ WATSON: Yes, certainly; I will do that straightaway. 

Discharge of Order and Referral to Standing Committee on Legislation — Motion 
Hon GIZ WATSON: I move without notice — 

That the Criminal Code Amendment (Infringement Notices) Bill 2010 be discharged and referred to the 
Standing Committee on Legislation for consideration and report by Tuesday, 21 June 2011. 

I have referred to our sitting dates and I think that is a more realistic reporting date. 

Debate adjourned, on motion by Hon Norman Moore (Leader of the House). 
 


